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U.S. Customs Service 


Treasury Decisions 


(T.D. 98-83) 
REVOCATION OF CUSTOMS BROKER LICENSE 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Broker license revocation. 


Notice is hereby given that the Commissioner of Customs, pursuant 
to Section 641, Tariff Act of 1930, as amended, (19 U.S.C. 1641), and 
Parts 111.52 and 111.74 of the Customs Regulations, as amended (19 
CFR 111.52 and 111.74), is canceling the following Customs broker li- 
censes without prejudice. 


New York All Points, Inc 

New York Sumitrans Corporation 

New York Fast Cargo U.S., Inc 

New York Kenney Transport, Inc 

New York Alexander Zadroga eee F 
Nogales T & C Customs Broker & Associates 
Seattle Peter A. Hugins 


14644 
09839 
10026 
05291 
06263 
16444 
14426 


Dated: October 9, 1998. 
PHILIP METZGER 
Director, 
Trade Compliance. 


[Published in the Federal Register, October 16, 1998 (63 FR 55678)]| 
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19 CFR Part 24 
[.D. 98-64) 
RIN 1515-AC31 


EXPORTERS NOT LIABLE FOR HARBOR MAINTENANCE FEE; 
CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule; correction. 


SUMMARY: Customs published in the Federal Register on July 31, 
1998, a document amending the Customs Regulations to remove the re- 
quirement that an exporter of cargo is liable for the payment of the Har- 
bor Maintenance Fee when cargo is loaded for export at a port subject to 
the Harbor Maintenance Fee. This document contains a correction to 
that document regarding the authority citation for the subject regula- 


EFFECTIVE DATE: October 15, 1998. 


FOR FURTHER INFORMATION CONTACT: Patricia Barbare, Op- 
erations Management Specialist, Budget Division, U.S. Customs Ser- 
vice, (202) 927-0310. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Customs published in the Federal Register (63 FR 40822) on July 31, 
1998, adocument amending the Customs Regulations to remove the re- 
quirement that an exporter of cargo is liable for the payment of the Har- 
bor Maintenance Fee when cargo is loaded for export at a port subject to 
the Harbor Maintenance Fee. That document contained a technical er- 
ror which this document will correct. 


CORRECTION OF PUBLICATION 

The publication on July 31, 1998, of the final rule (T.D.98-64)(63 FR 
40822)(FR Doc. 98-20456) is corrected as follows: 

1. On page 40823, in the second column, in the first instruction re- 
garding the general authority for part 24 and the specific relevant au- 
thority citation for § 24.24, the specific authority citation for § 24.24 is 
corrected to read as follows: “Section 24.24 also issued under 26 U.S.C. 
4461, 4462;” 

Dated: October 9, 1998. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 


[Published in the Federal Register, October 15, 1998 (63 FR 55332)] 





U.S. Customs Service 


General Notices 


AUTOMATED EXPORT SYSTEM (AES) PROGRAM STATUS 
AGENCIES: Census, Commerce and Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: On June 19, 1995, the Department of the Treasury’s Cus- 
toms Service announced the implementation of the Automated Export 
System (AES), a reporting system jointly developed by the Bureau of 
the Census (Census Bureau) and the Customs Service (Customs) allow- 
ing for the electronic transmission of shipper’s export information, in 
the Federal Register (60 FR 32040). This notice informs the public of 
the current status of the AES program and enhancements that will be 
made to the AES as a result of Interest Based Negotiations (IBN) be- 
tween Customs, the Census Bureau, and representatives of the trade 
community to create a more viable export reporting program. This no- 
tice also informs the public that the present Automated Export Report- 
ing Program (AERP), a Census Bureau program, will expire on 
December 31, 1999, and that the AES Post-Departure Authorized Spe- 
cial Status (AES-PASS) program, a feature of AES developed to address 
specific concerns of the trade community, will cease operation. This no- 
tice further announces that the Census Bureau and Customs are devel- 
oping regulations to implement provisions and requirements for filing 
export information electronically using the AES. 

The continuing development of the AES functions is designed to facil- 
itate trade by reducing the administrative costs for both industry and 
government in the reporting, collection, and processing of required ex- 
port information, and providing the government with better law en- 
forcement opportunities in the administration of export laws by 
allowing for the earlier collection and review of export information. 


FOR FURTHER INFORMATION CONTACT: At Customs: John Da- 
gostino, Office of Field Operations, Outbound Process, 7501 Boston 
Boulevard, Mail stop 208/d-98, Springfield, VA 22153; by phone at 
(703) 921-7464. At Census: C. Harvey Monk, Jr., Chief, Foreign Trade 
Division, Bureau of the Census, Room 2104, Federal Building 3, Wash- 
ington, DC 20223-6700; by phone at (301) 457-2255; by fax on (301) 
457-2645; or by e-mail at c.h.monk.jr@ccmail.census.gov. 
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SUPPLEMENTARY INFORMATION 
BACKGROUND 
t Filing Requirements 
Pursuant to Title 13, United States Code (U.S.C.) 301, the Secretary 
of Commerce is required to collect information from all persons en- 
raced in foreign commerce or trade; the Census Bureau has been dele- 


rat 
ite 


d this responsibility by the Secretary of Commerce. The filing 
quirements applicable to vessel outward manifests are contained in 
section 4197 of the Revised Statutes of the United States (46 U.S.C. App. 
lhe regulations that implement the Census Bureau’s procedures 
‘garding the submission of Shipper’s Export Declarations (SEDs) for 
ymmodity information are contained in the Foreign Trade Statistics 


q 


Regulations, 15 CFR Part 30. 
[he Census Bureau is responsible for collecting, compiling, and pub- 
shing export trade statistics. However, Customs physically collects the 
outward manifest and SED documents and forwards the SEDs to the 
Census Bureau for processing (see 13 U.S.C. 303). The regulations that 
provide for Customs procedures regarding the submission of outbound 
manifests are found in Parts 4 (for Sea Carriers) and 122 (for Air Carri- 
of the Customs Regulations (19 CFR Parts 4 and 122). Customs 
the information contained in outward manifests to enforce export 


} 
ion 
uses 
laws and regulations administered by the Bureau of Export Adminis- 
tration, the Office of Defense Trade Controls, the Office of Foreign As- 
set Controls, the Drug Enforcement Administration, the Department 
f the Treasury, and other local and federal agencies. 
Current Filing Procedures 

Current Census Bureau export filing requirements provide for the re- 
porting of information by exporters using the paper SED (15 CFR 30.3). 
Normally, the exporter is required to submit SED information prior to 
the exportation of the merchandise (15 CFR 30.12). Census Bureau 
Regulations (15 CFR 30.39(b)) also provide for the alternate reporting 
of certain export information electronically after departure through 
the AERP. The AERP allows certain participating exporters to report 
their export information electronically to the Census Bureau on a 
monthly basis, in a single report. The AERP provides a convenience to 
exporters for Census Bureau statistical purposes, but is of limited value 
to Customs in its enforcement of export laws because there is no export 
information required to be filed prior to the export of the merchandise. 
For these and other reasons discussed below, the AERP will be termi- 
nated on December 31, 1999. 

Census Bureau Regulations (15 CFR 30.39) also allow for export re- 
porting through the AES, a separate electronic filing system jointly de- 
veloped with Customs. As originally designed, use of the AES required 
that all export information be submitted prior to departure and did not 
provide the same monthly reporting privileges to exporters as the 
AERP In order to meet the needs of the trade community for a post-de- 
parture filing option, the AES-PASS program was developed. The AES- 
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PASS program allowed qualified exporters to transmit pre-departure 
“TOU” information electronically to Customs, to be followed by wed 
departure submission of the remaining commodity information withir 
a specified time period. 


Development of the AES 


The purpose of the AES is to support the Customs outbound mission 
by providing a voluntary information gateway through which the trade 
community and Federal Government agencies can electronically ex- 
change export data that will facilitate the collection and processing of 
export information and improve enforcement and compliance with U.S. 
export laws. The AES provides an alternative to filing the paper SED 
that is perceived as burdensome by the trade community, inefficient by 
the government for the collection of statistics, and of limited use in the 
enforcement of U.S. export laws. The AES is being designed to give the 

rade community the following benefits: (a) fewer delays by Customs 
due to missing paper work; (b) fewer, but more efficient, inspections of 
export shipments; (c) more consistent application of export laws, and 
(d) reduced administrative costs due to automation. Further, AES en- 
ables government agencies with export responsibilities to collect statis- 
tics more efficiently, enforce their export requirements, and reduce 
their adr ee costs. 

In July of 1995, AES was initiated (see Federal Register, June 19, 
1995 (60 FR 32040)) in the vessel ports of Baltimore, Norfolk, Charles- 
ton, Houston, and Los Angeles. By the end of 1996, AES was expanded 
to all Customs vessel ports of entry. The AES is continually being en- 
hanced to ensure that the system is in conformance with standard in- 
dustry practices concerning the collection of manifest information 
from sea carriers and commodity information from exporters. Future 
plans for the AES include the development of modules to accept: (1) air 
and rail manifest information; (2) consolidated shipment information 
from exporter’s agents; (3) manifest and shipment information from 
express carriers; and (4) drawback claims. 

While the AES has been continually enhanced since its implementa- 
tion, the trade community has expressed concerns over the design of 
AES, specifically the requirement to transmit all commodity informa- 
tion prior to departure of the exporting carrier. As mentioned previous- 
ly, the AES did not provide some of the privileges afforded by the Census 
Bureau’s AERP. Although AES-PASS was developed by Customs in an 
attempt to provide some of these privileges to exporters, the trade com- 
munity continued to express the opinion that neither AES nor AES- 
PASS conformed to current business practices and that each program 

constituted a hindrance to the total voluntary acceptance of AES by the 
trade community. 

To ensure that the AES meets current business practices and volun- 
tary acceptance by the trade community, Customs and the Census Bu- 
reau entered into IBN with representatives of the trade community to 
discuss further enhancements and to determine time frames for the 





was repre- 


1 other mem- 


“oO were 
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> of filing 

paper SE Ds with al lp re- -de »parture export information. This option 

| have no AES electronic component and maintains the present 
practice for filing expor A conned 


2, all commodity 
prior to the departure of 
AES Filing 
With Option 3, filers will 
commoslity information prior to exportation of the r me che indise 
ismit the remaining applicable data elements within five 
of the date of ex] tation This option will 


a 
aad 


able to all AES filers for th at d quire 
indie to all ABS filers tor those s nts at do not re om e 


day Ss 


re-departure information. 


- } } 4 
to sea and air modes of transportati 


AES Filing of Post-Depart 

Wi th Option 4, qualified exporters will be allowed to export ap- 
proved eae 10dities without filing any pre-departure information. 
However, complete commodity informs ition must be filed within 
ten (10) working days from the date of export: tion. Filers with Op- 
tion 4 privileges will be preapproved, having complied with a for- 
mal scree ning nd review process through iain the Census 
Bureau, and ot ies r participating partnership agencies 


Expiration of AERP and AES-PASS 
In light of the foregoing, the following programs will be terminated as 
aoe 
1. AERP will expire December 31, 1999 
AES PASS Ww il cease operation one year after the full implementa- 
tion of Option 4. 
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yensus Bureau and Customs are developing regulations to im- 
provisions and requirements for filing export information 
ally using the AES. These regulations will also include re- 


its for implementing the provisions of the IBN agreement. 
Date: October 1, 1998 
Concurred by: 
RAYMOND W. KELLEY 
COMMISSIONER 
U.S. Customs Service, 
Department of the Treasury. 
Date: October 2, 1998. 
Concurred by: 
BRADFORD R. HUNTER, 
DEPUTY DIRECTOR 
Bureau of the Census, 
Department of Commerce. 


ctober 9, 1998 (63 FR 54438) 


EXPANSION OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST OF ACCOUNT-BASED DECLARATION TO 
ADDITIONAL PORTS OF ENTRY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to expand the Na- 
tional Customs Automation Program Prototype (NCAP/P) to include 
five additional ports of entry. The addition of these ports of entry will 
address the mutual interests of Customs and the trade community in 
increasing the volume of prototype entries. 


DATES: Entries will not be able to be filed by participants at the addi- 
tional ports of entry before November 1, 1998; participants should con- 
tact Mike Jackson concerning the exact dates when entries may be filed 
at the additional ports of entry. Applications to participate in the 
NCAP/P that are submitted after October 15, 1998 must include the 
additional information specified in this notice. 


ADDRESSES: Applications should be addressed or faxed to Mike Jack- 
son, U.S. Customs Service, 1300 Pennsylvania Avenue NW, Room 5.2A, 
Washington, DC 20229, fax number (202) 927-1096. 





NFORMATION CONTACT: Mike Jackson, Office of 
202) 927 ae 


M* 


bY INFORMATION 
BACKGROUND 


‘ustoms announced its plan to initiate an ac- 
1. prototype (NCAP/P) under the National Cus- 
gram (NCAP)(see, 62 FR 14731). On August 21, 
notice was published in the Federal Register 

» broadened the eligibility 


63 
requirements for partici- 
> incorporé ited enhancements made to the recon- 
and clarified the statement process component 
nterests of Customs and the trade communi 


prototype entries, Customs will 


ailable at five additional ports of entry 


(Peace Bridge and Lewiston Bridge only) 


his expansion will begin no earlier than November 1, 1998. Onc 
yms implements NCAP/P processing at these additional ports, all 
rent and future participants may enter NCAP/P merchandise at any 
CAP’/P ports, i.e., the NCAP/P ports identified in this notice and 

f August 21, 1998 
tions to participate in the NCAP/P submitted after the date of 
| Register notice should contain the information specified in 
and must also include the approximate total 
‘month expected at each of the five additional NCAP/P ports 


t 21, 1998, notice 


‘tober 8, 1998 


AUDREY ADAMS 
A f ‘. . Y . OT , 
Acting Assistant Commissioner, 


Office of Field Operations. 


ister, October 15, 1998 (63 FR 55426)} 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 14, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF A RULING LETTER PERTAINING 
TO THE CLASSIFICATION OF A METAL LUNCH BOX 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
] . 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling pertaining to the tariff 
classification of a metal lunch box. 


DATE: Comments must be received on or before November 30, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW, Washington, D.C. 20229 (14th Street entrance). Comments sub- 
mitted may also be inspected at that address. 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 
Commercial Rulings Division (202) 927-2379. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 


tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
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ties that Customs intends to revoke Port Decision (PD) C85024, dated 
March 31, 1998, pertaining to the tariff classification of a metal lunch 
box under subheading 4202.92.9900 of the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA). That ruling is set forth as 


A 
AT 


AS 


tachment A” to this document. The metal lunch box is correctly clas- 
sified under subheading 4202.19.0000, HTSUSA, as trunks, suitcases, 
\ity cases, attache cases, briefcases and similar containers: Other. 


tl 
Db 


Val 
efore taking this action, we will give consideration to any written 
comments timely received. Proposed HQ 961206 modifying NY B88188 


; set forth as “Attachment B” to this document. 
Claims for detrimental reliance under section 177.9, Customs Regu- 


+5 


lations (19 CFR 177.0), will not be entertained for actions occurring on 
after the date of publication of this notice. 


Dated: October 6, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


\NT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Detroit, MI, March 31, 1998. 
CLA-2.1B:FO:G07 
Category: Classification 
Tariff No. 4202.92.9900 


60666-0361 


| lunch box with/without a thermos from China. 


tariff classification of a meta 


Mr. RICKERT 
In your letter dated February 23, 1998, you requested a tariff classification ruling. A 
sample was submitted for our examination 
[he submitted sample is a metal lunch box with/without a thermos. It measures approxi- 
mately 9 x 7x 4 inches, with a secures top closure and a single carrying handle. The item is 
not insulated and is entirely composed of metal. As requested, your sample is herein re- 
turned 
The applicable subheading for the lunch box with/without a thermos will be 
4202.92.9900, Harmonized Tariff Schedule of the United States (HTS), which provides for 
trunks, suitcases, vanity cases, etc; Other. The rate of duty will be 20% ad valorem 
This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
19 C.ER. 177) 
A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. 
JON A. BATT, 
Port Director, 
Detroit, Michigan. 





[ 


ategory: Classification 

lariff No. 4202.19.0000 
DAvID M. RICKERT 
& COMPANY 


60666-0361 


} 


fication of a metal lunch box with or without a thermos 
19.0000; subheading 4202.92.9900; Revocation of PD C85024 


DEAR MR. RICKERT 

On March 31, 1998, Customs issued Port Decision (PD) C85024, to you regarding the 
classification of a metal lunch box. The Port of Detroit classified the box under subheading 
1202.92.9900 of the Harmonized Tariff Schedule of the United States Annotated (HTST 
SA) 

We have been asked by Customs National Commodity Specialist Division to review that 
decision and to consider classification of the lunch box under subheading 4202.19.0000, 
HTSUSA 

The lunch box under consideratior ; es approxi sv 9x7 inches. It I ; 

lhe lunch box under consideration measures approximately 9 x 7 x 4 inches. It has a s¢ 
cured top closure and a single carrying handle. The box is not insulated and is entirely com 
posed of metal. It will be imported both with and without a thermos inside 
Issue 

Is the metal lunch box classifiable under subheading 4202.19.0000, HTSUSA, which cov 


ache cases, briefcases and similar 


g4 
t 


ers articles such as trunks, suitcases, vanity cases, at 
containers: Other, or under subheading 4202.92.9900, HTSUSA, a residual provision? 


r ; } 
Law and Analysis 


Classification of goods under the HTSUSA is governed by the General Rules of Inter 
pretation (GRI). GRI 1 provides that classification is determined first in accordance with 
the terms of the headings of the tariff and any relative section or chapter notes. Whe 
goods cannot be classified on the basis of GRI 1, the remaining GRI will be applied in order. 
Heading 4202, reads in its entirety 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases and similar containers, of 
leather or of composition leather, of sheeting of plastics, of textile materials, of vulcan 
ized fiber or of paperboard, or wholly or mainly covered with such materials or with 
paper 


Customs has held that lunch boxes fall within the scope of heading 4202. See, Headquar 
ters Ruling Letter (HQ) 953044, dated April 19, 1993, and HQ 952702, dated April 9, 1993. 
The issue is under which subheading to classify the metal lunch box. In PD C85024, Cus 
toms classified the metal lunch box at issue under subheading 4202.99.9900, which is a re- 
sidual provision. The competing provision is subheading 4202.19.0000, which covers 
articles such as trunks, suitcases, vanity cases, attache cases, briefcases and similar con- 
tainers: Other. 

Asimilar issue was raised in HQ 953044 and HQ 952702, in which Customs modified the 
classification of plastic lunch boxes under 4202.99.9900. The classification of the lunct 
boxes in those cases was changed to subheading 4202.12.20, HTSUSA, which covers ar 
ticles with an outer surface of plastic that are similar to articles enumerated in the first 
part of heading 4202 (prior to the semicolon). We note that, although the holding in HQ 
953044 and HQ 952702 was correct, Customs should have based its modification to the 








JPOSED REVOCATION OF CUSTOMS RULING LETTER 


‘LATING TO TARIFF CLASSIFICATION OF ELASTIC 
NGEE STRAP 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 


letter 


SUMMARY: Pursuant to Section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of North American Free Trade Agreement Implementation 


L 
Act (Pub. L. 103-182, 107 Stat 2057), this notice advises interested par- 
l 


ties that Customs intends to revoke New York Ruling Letter (NY) 


C86384, dated April 14, 1998, concerning a ruling pertaining to the tar- 


iff classification of an elastic strap consisting of a rubber core material 


with a man-made fiber textile material. Comments are invited on the 
] 


1 ] 
correctness of the proposed ruling 


DATE: Comments must be received on or before November 30, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Ruling Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 


at the same address 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textiles Classification Branch (202) 927-2380 


SUZ 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to Section 625(c)(1) of the Tariff Act of 19380 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat 2057), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the importation 
of elastic straps consisting of a rubber core material with a man-made 
fiber textile cover. Comments are invited on the correctness of the pro- 
posed ruling. 

In New York Ruling Letter (NY) C86384, dated April 14, 1998, con- 
cerning a ruling pertaining to the tariff classification of an elastic strap, 
consisting of a rubber core and covered with a man-made fiber textile 
material, the product was classified under sub-heading 5609.00.3000 of 
the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) based on classification as a rubber cord made of threads. 
This ruling was based on Customs belief that the cords were classified 
according to their textile components. NY ruling C86384 is set forth as 
“Attachment A” to this document. 

It is now Customs position that the rubber imparts the essential char- 
acter to the elastic strap and, therefore, Customs intends to modify NY 
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ng C86384 to reflect the proper classification of the cordage under 
5609.00.4000, HTSUSA. The purpose of these straps is to secure tar- 
li is the rubber that allows the cord to stretch, bend and 
round in performing such a function. Accordingly, the elastic 
ld be classifiable under subheading 5609.00.4000, which 

f “other materials.” 


aking action 


t , Customs will give consideration to any written 
its timely received. Proposed HQ 962070 modifying NY C86384 
th as Attachment B to this document. 


for detrimental reliance under section 177.9, Custom Regula- 


), will not be entertained for actions occurring on 
te of publication of this notice 


1998. 


JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


. OF THE TREASURY 
U.S. CUSTOMS SERVIC! 


lew York, NY, April 14, 1998 
yLA—2-56:RR:NC:TA:351 C86384 
Category: Classification 
Tariff No. 5609.00.3000 


in elastic strap from China or Korea 


April 7, 1998, you requested a classification ruling on behalf of 
roducts, Corp 
trap which is used to secure tarpaulins. It consists of a length of 
red with aman-made textile material. On one endofthe strapisa 
chook. The other end is stapled to a short (two inch) length of hard plastic. The 
e strap measures ten inches in length. You do not indicate if the strap will be manufac- 
lin lengths different than that submitted. Your sample will be returned as requested 
pplicable subheading for the strap will be 5609.00.3000, Harmonized Tariff Sched- 
le of the United States (HTS), which provides for articles of yarn, strip or the like, 
1e, cordage, rope or cables, of man-made fibers. The duty rate will be 7.2 percent ad val- 


g is being issued under the provisions of Part 177 of the Customs Regulations 
A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Camille Ferraro at 212-466-5885. 
ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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T 
‘lassif 
5609.00.4000 
Mr. RALPH NATAL! 
AMERICAN SHIPPING Co 
140 Sylvan Avenue 
Englewood Cliffs, N 


te: The tariff classification ofan elastic strap from China or Korea; Revocation of NY Rul- 
ing C86384 


DEAR MR. NATALI 

On April 14, 1998, Customs issued New York Ruling Letter (NY) C86384 to your compa 
ny on behalf of Strong Man Building Products, Corp., regarding the tariff classification of 
an elastic strap consisting of a rubber core covered with a man-made textile n | from 
either China or Korea. The cords were classified under subheading 5609.00 3000 of the 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA). Our New York of 
fice asked us to modify that ruling to reflect classification of the cords under subheadi 
5609.00.4000, HTSUSA 


Facts 


The merchandise under reconsideration is an elastic strap which is used to secure tar 
paulins. It consists of a length of rubber core material covered with a man made textile ma 
terial. On one end of the strap is a small plastic hook = he other end is stapled to a short 


two inch) length of hard plastic. The entire strap measures ten inches in | 
Issue: 


Whether the strap is classifiable as cordage of man made fibers (1. e., nylon) under sub 
heading 5609.00.3000, or as cordage of other materials (i. e. rubber) under subheading 
5609.00.4000? 


Law and Analysi 

Classification of goods under HTSUSA is governed by the | 
tion (GRIs). GRI 1 provides that classification shall be determined according to the ter 
of the headings and any relative section or chapter notes. Heading 5609 covers “Articles of 
yarn, strip or the like of heading 5404 or 5405, twine, cordage, rope or cables, not elsewhere 
specified or included.” 

Note 10 Section XI states that elastic products consisting of textile materials combined 
with rubber threads are classified as textile products in Section XI. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN 
while not legally binding, are recognized as the official interpretation of the Harmonized 
System at the international level he EN to heading 5609 state that the heading includes 


Yarns, cordage, rope, etc. cut to length and looped at one or both ends, or fitted with 


| 

t 

tags, rings, hooks, etc. (e.g., shoe laces, clothes lines, towing ropes) ships’ fenders, un 
lo ading cushions, loadin 

and bound together at the folc led end, etc 


g slings, dish “cloths” made of fa bundle of yarns folded in two 


In this case, the elastic ave with a hook meets the perimeters set forth 
cordingly, they are classifiable under heading 5609 

At the subheading level, we must determine if the strap is classifiable according to its 
rubber or textile components. The cord is not classifiable solely on the basis of GRI 1, and, 
therefore, the remaining GRIs will be applied in the order of their appearance 

GRI 2(a) is inapplicable in this instance as it refers to incomplete or unfinished articl 
GRI 2(b) states that classification of goods consisting of more than one material or sub- 
stance (i.e., the rubber and textile components in this case) shall be according to the prin- 
ciples of GRI 3. GRI 3(a) sates that the heading which provides the more specific 
description is to be preferred to one that is more general. However, when two headings each 
refer to part only of the materials in mixed goods, as in the present case, the headings are to 
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ied as equally specific GRI 3(b) directs that the goods are to be classified as if th 
the material which gives them their essential character 

ise, it is the rubber that impart essential character to the elastic strap. The 
this strap is to secure tarpaulins and it is the rubber that allows the cord to 
id and wrap around in performing such a function. GRI6 provides that classifi 
lings will use the same GRI rules. Therefore, upon determining there is 
fic provision for the rubber component, the elastic strap is classifiable un 
5609.00.4000, which provides for cordage of “other materials.” Classifica 
s in this subheading is consistent with prior Customs rulings for like 
analysis see ( ‘ustoms Headquarters Ruling Letter (HQ) 959968, 
97, which classified ponytail holders consisting of rubber cores wrapped 
irticles [of] other [textile material]; HQ 953297, dated March 24 
} ed January 27, 1997 which classified bungee cords composed of'a 

1an made textile cover under HTSUSA 5609.00.4000 


evokes NY C86384 and classifies the strap under subheading 5609.00.4000, 


h provides for “Articles of yarn, strip 01 the like of heading 5404 or 5405, 
», rope or cables, not elsewhere specified or included: Other.” It is dutiable at 
olumn one rate of 6.2 pe rcent ad valoren 
voked accordingly 


Director, 
ngs Division 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF DISPOSABLE PLASTIC LINER 
2% USE WITH A COLOSTOMY BAG 


TARIF 
BAG F 


F 
O} 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 


letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.¢ 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of “Colo-Majic Liners” disposable plastic liner bags for use 
with a colostomy bag, under the Harmonized Tariff Schedule of the 
United States (HTSUS). Comments are invited on the correctness of 
the proposed ruling. 


DATE: Comments must be received on or before November 30, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address during regular business hours. 





U.S. CUSTOMS SERVICE 
FOR FURTHER INFORMATION CONTACT: Michael McManus 
General Classification Branch, (202) 927-2346 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of disposable plastic liner bags for use with a colostomy bag. 
Customs invites comments on the correctness of the proposed revoca- 
tion. 

In New York Ruling Letter (NY) A87871, dated October 4, 1996, Cus- 
toms ruled that “Colo-Majic Liners” plastic liner bags were classified in 
subheading 3923.21.0090, HTSUS, when composed of polyethylene, 
and in subheading 3923.29.00, HTSUS, when composed of plastics oth- 
er than polyethylene. NY A87871 is set forth as attachment A to this 
document. 

It is now Customs position that these articles, dedicated for use with 
colostomy bags, are not classified in heading 3923, HTSUS. To be classi- 
fiable in heading 3923, HTSUS, an article must be for the conveyance or 
packing of goods. The human intestinal waste held in the articles does 
not meet the common definition of “goods,” nor are the articles of the 
kind used for “conveyance or packing.” Instead, the merchandise is de- 
scribed in the residual heading for other articles of plastic, in heading 
3926, HTSUS. The plastic liner bags are specially adapted for use with 
colostomy bags. They are classified as fittings for use with colostomy 
bags of plastics, in subheading 3926.90.20, HTSUS. HQ 961529, revok- 
ing NY A87871, is set forth as “Attachment B” to this document. Before 
taking this action, we will give consideration to any written comments 
timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 

Dated: October 8, 1998. 

MARVIN AMERNICK 


(for John Durant, Director, 
Commercial Rulings Division 


[Attachments] 
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NY A87871 revoked; “Colo-Majic Liners,” disposable plastic liner bag for use with a 


colostomy bag 


in reference to your letter of October 25, 1997, to our National Commodity Spe 
ion, concerning New York Ruling Letter (NY) A87871, issued to Border Bro- 
kerage Company, on your behalf, on October 4, 1996. In A87871, disposable plastic liner 
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os forusew 


with a colostomy bag were held to be classifiable in subheading 3923.21.0090, 
Harmonized Tariff Schedule of the United States (HTSUS), when composed of polyethy] 
ne, and in subheading 3923.29.00, HTSUS, when composed of plastics other than poly- 


We have reconsidered this classification and believe that it is incorrect 


[he plastic liner bags being imported are specially adapted for use with colostomy bags 
1e liner bags have a narrowed opening and a flanged or tapered portion just below the 
pening. The narrow opening forms a mouth for the bag which can accept the intestinal 
waste material. The flanged or tapered portion helps hold the liner bag in place. The wider 
nain portion, whichi 


} 
if 


iserted in the colostomy bag, receives and holds the waste material 
handise is further described in patent number 5,423,782, “Disposable Ostomy 


‘Colo-Majic Liners” plastic liner bas 
les for the conveyance or packing of goods, 


ned by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
» absence of special language or context which requires otherwise, by the Additional U.S 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
f the HTSUS and are to be considered statutory provisions of law. 
GRI 1 requires that classification be determined first according to the terms of the head- 
gs of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. In 
nterpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity De- 
scription and Coding System may be utilized. The ENs, although not dispositive or legally 
binding, provideacommentary on the scope of each heading, and are generally indicative of 
the proper interpretation of the HTSUSA. See, T.D. 89-80, 54 Fed. Reg. 35127 (August 23 


1989) 


in 


Che following headings are relevant to the classification of this product 
Articles for the conveyance or packing of goods, of plastics; stoppers, 
lids, caps and other closures, of plastics 
Sacks and bags (including cones): 
Of polymers of ethylene 
Of other plastics 
ther articles of plastics and articles of other materials of headings 
3901 to 2914: 
3926.90 Other 
3926.90.20 [ce bags; douche bags, enema bags, colostomy bags, hot water 
bottles, and fittings therefore 
In NY A87871, this merchandise was classified in subheading 3923.21.00, HTSUS, if 
made of polyethylene, or subheading 3923.29.00, HTSUS, if made of plastic other than 
polyethylene. To be classifiable in heading 3923, HTSUS, an article must be for the convey 
ance or packing of goods. “Goods” is defined as “1 movable personal property [or] 2 mer- 
chandise; wares.” Webster’s New World Dictionary of American English, 3rd ed. 1988. We 
have held various kinds of trash bags to be included within heading 3923, HTSUS, on the 
basis of EN 39.23(a). HQs 083061, dated March 27, 1990, and 084036, dated June 13, 1989. 
However, we are aware of no rulings holding human waste, which a colostomy liner bag 
contains, is “goods” within the meaning of heading 3923, HTSUS. We note that in HQ 
958803, dated August 27, 1996, it was held that human cadavers are not “goods” of heading 
3923, HTSUS. We conclude that “Colo-Majic Liners” are not articles for the conveyance or 
packing of goods within heading 3923, HTSUS. 
The merchandise is described in the residual heading for other articles of plastic, in head- 
ing3926, HTSUS. The plastic liner bags are small, standardized parts specially adapted for 
use with colostomy bags, thus they are “fittings” for use with colostomy bags of plastics. 





-TIN AND DECISIONS, VOL. 32, NO. 43, OCTOBER 28, 1998 


liners are classified in subheading 3926.90.20, HTSUS, as fit 
f plastic 


4, 1996, is revoked 


MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF CORN SYRUP 


U.S. Customs Service, Department of the Treasury. 


Notice of modification of tariff classification ruling letter. 


MMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C 
25(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 1038-182, 107 Stat. 2057), this notice advises interested par- 
— 1at Customs is modifying New York Ruling Lette sr (NYRL) 817784, 
ated January 18, 1996, concerning the classification of Supreme Gold- 
yorn Syrup. 


TIVE DATE: Merchandise entered or withdrawn from ware- 
for consumption on or after December 28, 1998. 


FURTHER INFORMATION CONT: ACT: Norman W. King, Gen- 


lassification Branch, Office of Regulations and Rulings (202 


TARY INFORMATION: 


BACKGROUND 

On August 12, 1998, Customs published in the CUSTOMS BULLETIN, 
Volume 32, Number 32, a notice of a proposal to modify NYRL 817784, 
that held that one of the articles, Supreme Golden Corn Syrup, was clas- 
sified in Seen 1702.30.4040, Harmonized Tariff Schedule of the 
United States (HTSUS), which provides for glucose and glucose syrup, 
not containing fructose or containing in the dry state less than 20 per- 
cent by weight of fructose * * * other * * * glucose syrup. 

One comment was received in response to the publication suggesting 
that the product was classified in subheading 1702.30.4040, HTSUS, on 
the basis of “essential character”. We disagree and conclude that the 
product is classified under rule 1 of the General Rules of Interpretation, 
HTSUS. 

Pursuant to 19 U.S.C. 1625(c)(1), this notice advises interested par- 
ties that Customs is modifying NYRL 817784, to reflect the proper clas- 
sification of the syrup in subheading 2106.90.9997, HTSUS, which 
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prov ides for food prepare itions not elsewh 1ere spec i fi ied or included 
othe other: containing sugar derived from sugar cane and/or s 


ar beet. Headquarters Ruling Letter 960235, modifying NYRI 
is set forth in the Attachment to this documen 


Publication of rulings or decisions anak to 19 US.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 


tion 177.10(¢)(1), Customs Regulations (19 CFR 177.i0(c)(1 


Dated: October 7, 1998. 


MARVIN AMERNI( 
(for John Bereke Director 
Commercial Rulings Division, 
Office of Regulations and li 


\TTACHMENT 


DEPARTMENT OF 


Washington, ’, October 7, 1998 


’ 960235K 
lassificatior 


90.9997 


of New York Ruling Letter (NYRL) 817784 Dated January 18, 1996; Su 
orn Syrup 


In response to your letter of December 15, 1995, on behalf of Nealanders Internati 
Inc., the Customs Service issued to you NYRL 817784, dated January 18, 1996, concerning 
the tariff classification of a variety of products. One of the products, Supreme Golden Corn 
Syrup, was classified in subheading 1702.30.4040, Harmonized Tariff Schedule 
United States (HTSUS which provides for glucoseand ghuce esyrup, notcon 
tose or containing in the dry state less than 20 percent by weight of fr 

glucose syrup, with a 1998 general rate of duty of 2.6 cents per kg, and a specia 

ate for Canada, if applicable. This letter is to inform you that NYRL 817784 no longer 1 
flects the views of the Customs Service for Supreme Golden Corn Syrup and is modified in 
accordance with section 177.9(d) of the Customs Regulations (19 CFR 177.9(d) 

Pursuant to section 625, Tariff Act of 1930(19 U.S.C. 1625), as amended by section 623 of 
; itle VI (Customs Modernization) of the North American Free Trade Agreement Impik 

entation Act, Pub. L. 108-182, 107 Stat. 2057, 2186 (1993), hereinafter, section 625), no 
tice of the sagen d modification of NY na ee 7784 was published on August 12; 1998, in the 
CusToMs BULI ¥, Volume 32, Number 32. One comment was received in response to the 


publication The follow ing reneeuitin our position. 
Facts 
The corn syrup « somtaire 90 percent glucose, 5.9 percent water, 3.24 percent sug 


percent molasses, 0.2 percent th | perce nt potassium sorbate, and 0.06 percent caramel 
coloring and is packed in one lit r bottles 
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3; controlled bv es 
tRI), HTSUS 


iliclal interpreta 


ler the HTSUS by offe 


the HTSUS. TI 


added cl 


ivoured with an added compound 
ip above) conta 
coloured with caramel 


nN o¢ Kim 


ning, in particula 
ised sugar, or citr 


isis added 


tices which have been ! illied by the adaition 
| oil extracted from the fruit ; such quantities that 


-is clearly upset 


1such a proportion that ti 


to be consumed as beverages after simple dil 


ther treatment. Certain preparat his kind 


he 
to other food preparat Ss 
£ ENE 100G preparation 


, pages 138-139, describes caramel classified in heading 1702, HTSUS, 


lis abrown non-crystallisable substance with an aromatic odour. It may be in 
‘ither of a more or less syrupy liquid or of a solid, usually a powder. 


ybtained by more or less prolonged pyrogenation, at a temperature of 120-180 *( 


from sugars (usually glucose or sucrose) or from molasses 
Depending on the manufacturing process, a whole series of products is obtained rang- 
3) proper with a sugar content, calculated on 
t, which is usually high (of the order of 90%), to “colouring” caramels 
with a very low sugar content 
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Caramelised 


21) 


ars or molasses are used f 
7 
enea dess¢ rts, 1 


for flavouring t rly in making sweet 
> cream or pastry-cooks’ products. Colouring caramels, because of a 
fairly high degree of conversion of the sugars into melanoidin (acolorant), are used < 
g substances in, for example, biscuit-making, brewing andthe mat ufacture of 
certain non-alcoholic beverages 


ifically provided for in heading 1702 and; 
’r caramel includes caramelised sugar used asa coloring or f] i in 
the preparation of food products. However, the product in question is not caramel sugar 
ilthough it contains a small amount of can amelised sugar used as a coloring or flavoring 
matter. Sugar syrups ar 


702. However. accordl 


‘e also specifically provided for in several subheadings of heading 


ng to heading 1702, H 'SUS, and the ENs, asugar syrup containi1 
lavoring matter such as caramelised coloring or flavoring matter is precluded 
ge in heading 1702, HTSUS. Accordingly, the product is no under 
heading 1702, HTSUS 


2106 HTSUS, provides for food preparations not elsew! 


nere spe edori 
. } ] 7) +} ae 
uct is not specified or included in } ing 1702, the heading is 
+ 1+ > - , + } 
oduct anda the produc is cia 


heading under nt 


Supreme G 


cose, caramel coloring matter, and other 
components lassified in subheading 2106.90.9997, HTSUS, which provides for 
elsewhere specified or included 


cane and/or sug: 


ugc 


r food 
other other: containing sugar 
ar beet, with a 1998 duty at the general rate of 7.6 per- 
| free rate for Canada, if applicable 


25, this ruling will become effective 60 days after its pub 


sions pursuant to 19 U.S.C 
accordance with sectior 


Publication of rulings or de 
1 change of practice or position 
culations (19 CFR 177 


n 
1Ole 
Aé0.4 c 


1 


for John Durant, Director. 
Commercial Rulin 


Ofh 


gs Division, 
fice of Regulations and Rul 
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POSED REVOCATION OF RULING LETTER RELATING TO 
THE TARIFF CLASSIFICATION OF CORK AND RUBBER 
COMPOSITE GASKET MATERIAL AND FINISHED GASKETS 
MADE FROM THIS MATERIAL 


GENCY: U.S. Customs Service, Department of the Treasury. 


\CTION: Notice of proposed revocation of tariff classification ruling 


tte! 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 ( 
1625(c)(1)), as amended by section 623 of Title VI (Customs Modern niza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
{ hat Customs intends to revoke a ruling letter pertaining to the tar- 
ssification of certain cork and rubber composite gasket material 
shed gaskets made from this material. A notice of proposed 
lification of this ruling was published in the August 5th, 1998, Cus- 
MS BULLETIN, Vol. 32, No. 31. Subsequent to the publication of that no- 
Customs determined that the ruling in issue should be revoked in 
its entirety. Comments are invited on the correctness of the proposed 


DATE: Comments must be received on or before November 30, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 

1 to U.S. Customs Service, Office of Regulations and Rulings, 

ntion: Commercial Rulings Division, 1300 Pennsylvania Avenue, 

, Washington, D.C. 20229. Comments submitted may be inspected 
same address. 


) eve - if R INFORMATION CONTACT: Suzanne Karateew, In- 
national Agreements Staff, (202) 927-1475. 


T 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C 
25(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of certain cork and rubber composite gasket material 
and finished gaskets made from this material. 

In Headquarters Ruling Letter (HRL) 087392, dated August 6, 1992, 
comaeiee material consisting of between 60 and 80 percent by weight 
rl rubbe sr, with the remainder consisting of agglomerated cork, was classi- 
fied in head ing 4504, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for “[A]gglomerated cork (with or without a 
binding idle and articles of agglomerated cork,” by application 


16 
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of GRI 1. In support of this classification, it was noted that the heading 
text described the subject material and the Explanatory Note to head- 
ing 4504 described agglomerated cork with a binder of vulcanized rub- 
ber. HRL 087392 is set forth in Attachment A to this document. 

Upon further consideration of this matter, Customs has determined 
that the rubber component of the subject material is described by head- 
ing 4008, HTSUS, which provides for “[P]lates, sheets, strip, rods and 
profile shapes, of vulcanized rubber other than hard rubber.” As the 
subject material is described in equally specific terms by headings 4008 
and 4504, HTSUS, classification is pursuant to a GRI 3(b) analysis. 

It is noted that the rubber component is of greater weight and value 
than the cork component. Moreover, the rubber component contributes 
an important function to the material’s end use as an automotive gas- 
ket. A gasket is a seal or packing used to make a pipe or other joint air- 
or fluid-tight. As vulcanized rubber is compressible, it enhances a gas- 
ket’s ability to maintain a seal when joints compress or expand. Vulcan- 
ized rubber is also impermeable to gas and liquid, thereby contributing 
to a gasket’s ability to maintain a seal. Based on the foregoing, Customs 
views the rubber component as imparting the essential character to the 
composite material. Accordingly, classification is proper in subheading 
4008.21.0000, HTSUS. 

In HQ 087392, Customs determined that gaskets made from this ma- 
terial which were for use in automotive engines were classifiable in 
heading 8409, HTSUS, and those for use in automotive transmissions 
were classifiable in heading 4504, HTSUS. Heading 8409 falls within 
Section XVI of the Nomenclature. Legal Note 1(a) to Section XVI ex- 
cludes “articles of a kind used in machinery * * *, of vulcanized rubber 
other than hard rubber (heading 4016).” As the gaskets for use in auto- 
motive engines are made of vulcanized rubber, classification in heading 
8409, HTSUS, is precluded by direction of this Section Note. Similarly, 
as the gaskets for use in automotive transmissions are made of vulcan- 
ized rubber, they are not classifiable as articles of agglomerated cork in 
heading 4504, HTSUS. 

The gaskets at issue in HRL 087392 are made of vulcanized rubber 
and are thereby classifiable in subheading 4016.93.1050, HTSUS, 
which provides for “[O]ther articles of vulcanized rubber, other than 
hard rubber: Other: Gaskets, washers and other seals: Of a kind used in 
the automotive goods of chapter 87 * * * Other * * *.” 

Customs intends to revoke HRL 087392 in order to reflect classifica- 
tion of the gasket material in subheading 4008.21.0000, HTSUS and 
classification of the finished gaskets made from this material in sub- 
heading 4016.93.1050, HTSUS. Before taking this action, consider- 
ation will be given to any written comments timely received. The 
proposed ruling revoking HRL 087392 is set forth in Attachment B to 
this document. 
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ims for detrimental reliance under section 177.9, Customs Regu- 
19 CFR 177.9), will not be entertained for actions occurring on 
he date of publication of this notice 


Dated: October 13, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


DEPARTMENT OF THE TREASURY 
US. CusToMS SERVICE 
Washington, DC, August 6, 1992. 
CLA-2 CO:R:C:T 087392 GAH 
Category: Classification 
Tariff No. 4504 and 8409 


‘ E STOMS SERVICE 
[ Hu ei Stree t 
NY 14202 


Senior Import Specialist, Mr. Ralph Perri, CST 164 


Request for Internal Advice 15/90; Gaskets and gasket material; Cork; Rubber; Cork 
and rubber composite; Agglomerated cork; Parts of automobiles; Parts of machines; 
Parts of engines. 


DEAR SIR 


lhisis in response to your request for internal advice dated February 21, 1990, regarding 
the tariff classification of cork and rubber gasket materials and gaskets. 


I'wo classes of merchandise are presented here: finished gaskets and gasket materials in 
sheet or strip form. Both are made of a cork and rubber composite material. The cork and 
rubber are combined in Portugal and formed into blocks. The blocks are shipped to Canada 
where the importer slices the le arge pieces into sheets or elongated strips. Some of the mate- 
rial is shipped into the United States in sheet or strip form; some is cut to final shape as 
gaskets and then imported 

l'hesamples provi d havea mottled appearance. Information provided by the importer 
indicates th iat both t he weight and value of the material varies from 60 to 80% rubber and 
40 to 20% cork 

The importer claims classification under the provisions for rubber, based on the assump- 
tion that the character of the product is conveyed by the rubber component. The port of 
entry, in a Notice of Entry (Customs Form (CF) 19), proposed to classify the goods under 
the provisions for agglomer ated cork. Alternatively, the port suggested that both the rub- 
ber and cork components contributed equally to the character of the goods, and that classi- 
fication should be made under that provision which occurs last in the nomenclature. In this 
case, that would be the provision for agglomerated cork. The importer then made this re- 
quest for internal advice. 


Issue: 


Are the gasket materials properly classifiable as sheets of vulcanized rubber in heading 
4008, HTSUSA, or as agglomerated cork in heading 4504, HTSUSA? 
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Che instant merchandise is an article of a mixture of synthetic rubber and cork 
eral Rule of Interpretation (GRI) 1, HTSUSA, classification is determined accordin 


terms of the headings and the relative legal notes. If such headings or notes are not d 
tT 


sposl 
IS} 

ive of the proper classification, GRI 1 instructs that we apply the remaining GRls, taken in 
order 


Applying GRI 1, two headings may be considered for the classification of the instant n 


mer 
chandise. Heading 4008 covers plates, sheets, strip of vulcanized rubber. Head 


AF { } | ¢ } ] > } 1¢ . . 
ng 4504 covers agglomerated cork (with or without a binding substance) and articles of 


omeratead cork 


12 4008, providing for vulcanized rubber in numerous forms, may be descriptive of 
1 } . } 1 l ri 
tne gasket material. i herut 


yber constituent from which the importer’s products are made 
meets the definition for synthetic vulcanized rubber. Chapter 40, notes 1 and 4(a 
Explanatory Notes (EN) at 578 

Che importer claims that the other component, granulated cork, is merely acompound 
ing substance used to fill the rubber, added to the rubber before vulcanization. Of course, 
compounding agents are clearly allowed in synthetic unvulcanized rubber. Chapter 40 EN 
at 578. Vulcanized rubber combined with another substance, such as cork, may 


,andthe 


remain 
classifiable in that heading ifthe whole retains the essential character of rubber. EN at 590 


Heading 4504 covers agglomerated cork (with or without a binding substance) and ar 
ticles of agglomerated cork. Agglomerated cork is manufactured by agglomerating 
crushed, granulated or ground cork generally under heat and pressure with an added bind 
ing substance, e.g., unvulcanised rubber. EN at 649. This heading text expressly describes 
the precise mixture at issue here. There are no limits given in the nomenclature or EN for 
the amount of binder allowed in combination with the cork particles to meet the terms of 
heading 4504 as agglomerated cork 

Che properties that allow a gasket material to perform properly are critical to the classi 
fication of this merchandise. A gasket provides a seal or cushion between, for example, two 
machinery parts so that fluids or gases do not escape at the joining of those parts. The tech 
nical properties of rubber and cork as used within the gasket material mixture must be 
evaluated. 

The importer claims that cork does not provide attributes necessary for satisfactory per 
formance of the gasket. We disagree. To the contrary, cork is a natural substance with 
unique properties due to its tiny, closely packed, 14-sided cell structure. Cork is even more 
compressible than rubber. Its cell structure will compress under pressure, and return toits 
original shape and size when that pressure is removed. Thus, cork counteracts rubber’s 
tendency to yield under prolonged stress, and flow out the sides of the joint. In gasket ap 
plications, this trait is invaluable in preserving the integrity of the seal. Cork is highly re- 
sistant to oil and water. See 7 Kirk-Othmer Encyclopedia of Chemical Technology 110 
(1979 ed.). Thus, notwithstanding its light weight, cork provides fundamental characteris- 
tics to the gasket 

The Explanatory Notes support the technical literature. Agglomerated cork retains 
most of natural cork’s properties. EN at 649. In particular, cork is light, elastic, compress 
ible, flexible, waterproof, rotproof, and does not conduct heat or sound. EN at 647. A binder 
may modify certain features of cork, especially specific gravity and tensile or crushing 
strength. EN at 649. Agglomerated cork of heading 4504 is used to make much the same 
range of products as natural cork, including washers and gaskets, and is preferred for 
building materials, for insulating and protecting hot water or steam piping, for lining pet- 
rol pipelines, and for expansion jointing in the construction industry. EN at 648-49 

The rubber, it is claimed, provides heat resistance, compressibility, and impermeability 
The properties of the rubber are highly dependent on and modified by the materials with 
which the rubber is combined. See generally, 20 Kirk-Othmer 374— 86 (1982 ed.). Heat re- 
sistance, compressibility, and impermeability are provided by the cork as well. Moreover, 
the EN for heading 4504 recognizes that agglomerated cork, while retaining the qualities 
of natural cork, may have certain of its qualities modified by the binding substance. In that 
instance, the whole remains classified in 4504. 

Further, while the above qualities are present in both natural and agglomerated cork, 
two chief qualities of rubber have been severely modified by the presence of cork. Specifical- 
ly, the mixture has none of the elastic recovery of uncompounded rubber. Also, as noted be- 
low, rubber’s tendency to deform is greatly reduced or eliminated by cork’s unique stability 
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ATTACHMENT 


“iff No. 4008.21.0000 : 


[ 2W6 


quarters Ruling Letter 087392 (8/6/92); Request 


ssification of Composite Cork/Rubber Gasket M 


s office issued you Headquarters Ruling Lette 


1aterial made of a cork/rubber composite material in subheadir 


1000, Harmonized T. ariff Schedule of the United States (HTSUS 


l 


skets of 2 above material in subheading 8409.91.9190, HTSUS, 


rovided in the 1998 HTSUS under subheading 8409.91.1080 
vides for “[P arts suitable for use solely or principally with the engines 
7 or 8408: Other: Suitable for use solely or principall; 
rnal combustion piston engines (inc acing rotary engi! 
ne ading 87 01.20, or heading 8702, 8703 or 8704” 
ignition internal combustion e ngines ol heading 8408, in 
8409.91.9990; and 
gaskets of the above material for use in automotive transmissions in 
ng 4504.90.2000 (currently provided for in the 1998 HTSUS under sub 
4504.90.0000) 
nsideration, HRL 087392 is deemed to be in error as regards the clz 
rubber gasket material and the finished gaskets 


'wo classes of merchandise are the subject of this revocation: finished gaskets and 


1gas 
t 


rial in sheet or strip form. Both are made of acork and rubber composite material 
[he composition of the material varies from 60 to 80 percent by weight rubber and 20 to 40 
yercent by weight cork. The cork and rubber are combined in Portugal and formed into 
blocks. The blocks are shipped to Canada where the importer slices the larg 
sheets or elongated strips. Some of this material is shipped into the United St 
t rm; some is cut to final shape as gaskets ia then imported 


What is the proper classification of the composite cork/rubber gasket material 
What is the proper classification of the finished gaskets? 


7 Ais 


Classification of merchandise under the HTSUS is governed by the General I 
terpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
‘ms of the headings and any relative section or chapter notes. Merchandise that car 
ssified in accordance with GRI 1 is to be classified in accordance with s\ 


> Gasket Material 
2. this office determined that the subject cork/rubber composite material 
was classifiable in heading 4504, HTSUS, which provides for “[A]gglomerated cork (with 
r without BPO a herr andarticles of agglomerated cork,” by application of GRI 1 
In sup port of this classification, it was noted that the heading text described the subject 
material and the Explanatory Note to heading 4504, at page 717, described agglomerated 
ai - of vulcanized rubber. 
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pursuant to a GRI 3(b) analys 


composite goods consisting ol different materials or made 
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- which determines es 
It may, for example be determir the natureolt rater LO! 
IK, quantity, wels 


sht or value, or by the role of a constituent materia 


se of the goods 


these criteria to the material at issue, it is noted that the rubber compone 
: 


iter weight and value than the cork component. Moreover, the rubber component 


;an important function tothe material’send useasa ket. A gasket is a seal 01 
ee ee pela aseul coud 


packing used to make a pipe or other joint air- or fluid-tight. / lcanized rubber is con 


ressible, it enhances a gasket’s ability to maintain a seal when joints compres: | 
ulcanized rubber is also impermeable to gas and liquid, thereby contributing toa gasket 


yt intain a seal 
Based on the foregoing, Customs views the rubber component as imparting the essentia 


racter to the composite material. Accordingly, classification is proper in subheadir 
08, HTSUS 


f ft ft ? f +} ? 7 7 7 v7 b pt 
Clas n of the Finished Gaskets 


In HQ 087392, Customs determined that the gaskets for use in automotive engines were 
classifiable in heading 8409, HTSUS. Heading 8409 falls within Section XVI of the Nomen 
| Legal Note 1(a) to Section XVI excludes “articles of a kind used in machinery 
vulcanized rubber other than hard rubber (heading 40.16).” As these gaskets are for use 
in machinery and are made of vulcanized rubber, classification in heading 8409, HTSUS, is 


precluded by direction of the Section Note 
Similarly, as the gaskets for use in automotive transmissions are made of vulcanized 
ber, they are not classifiable as articles of agglomerated cork in heading 4504, HTSI 
askets at issue in HRL 087392 are made of vulcanized rubber and are thereby clas 
sifiable ubheading 4016.93.1050, HTSUS, which provides for “{O]ther articles of vul- 
anized rubber, other than hard rubber: Other: Gaskets, washers and other seals: Ofa kind 
Other i 


2 is hereby revoked 

ket material is classifiable in subheading 4008.10.0000, HTSUS, which provides 
for “[P|lates, sheets, strip, rods and profile shapes, of vulcanized rubber other than hard 
rubber: of noncellular rubber: plates, sheets and strip,” dutiable at a rate of 0.7 percent ad 
valorem 

The finished gaskets are classifiable in subheading 4016.93.1050, HTSUS, which pro 
vides for “{[O]ther articles of vulcanized rubber, other than hard rubber: Other: Gaskets, 
washers and other seals: Of a kind used in the automotive goods of chapter 87 Other,’ 
dutiable at a rate of 2.7 percent ad valorem. 


The gas 


JOHN DURANT 
Director, 
Commercial Rulings Division 
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MODIFICATION/REVOCATION OF RULING LETTER RELATING 
TO TEMPORARY IMPORTATION UNDER BOND OF SULPHUR 
MANUFACTURED INTO PHOSPHATE PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the temporary im- 
portation under bond of sulphur manufactured into phosphate 
products. Notice of this proposed action was published on August 12, 
1998 in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered under a temporary importa- 
tion under bond on or after December 28, 1998. 


FOR FURTHER INFORMATION CONTACT: Caridad Berdut, Duty & 
Refund Determination Branch (202) 927-0657. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On August 12, 1998, Customs published a notice in the CusToMs BUL- 
LETIN, Volume 32, number 32, proposing to modify Headquarters Rul- 
ing (HQ) 225566 dated August 7, 1994. One comment was received in 
response to this notice, opposing Customs proposal. 

Specifically, the commenter opposed the portion of the ruling relating 
to recordkeeping procedures and the determination that the PPG is a 
valuable waste. The commenter states that PPG should be considered a 
valueless waste, rather than valuable waste. The commenter notes that 
the sales of PPG amount to only about 0.5% of the PPG generated by 
phospohate production. Second, the commenter states that HQ 215762 
(which illustrates C.S.D. 83-54) supports the conclusion that Customs 
previously has found acceptable a method under which FIFO was ap- 
plied separately, within an inventory, to match shipments for export 
with inputs of drawback material. With respect to the commenter’s 
statement regarding the waste, Customs notes that the ruling request 
indicates that approximately 65,000 short tons of PPG are sold on a 
yearly basis. As stated in the proposed ruling, the question of whether 
waste is valuable vs. valueless refers to any value as an article of com- 
merce. Thus, the fact that the PPG has a commercial value precludes a 
finding that it is valueless waste. 

However, this conclusion applies only with respect to the PPG that is 
sold. Any PPG which is placed in a landfill, or otherwise destroyed, is 
valueless waste. Regarding the second comment, Customs disagrees 
with the commenter’s interpretation of C.S.D. 83-54 and HQ 215762. 
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o export the phosphate products that are produced using the sul 


for production of phosphoric acid. The basic input materials 
ndp hosphate rock. The sulphur is converted into sulphuric 
the sulphur and combining the resulting gas with water. The 
ith a dilute solution of phospl yhoric acid t ; 1 slurry. The 
fed into tanks where it is reacted with sulphuric acid, resulting in phosphoric acid 
PPG”) or sae ium sulfate dihydrate, which recor abit nes with water 
= the reaction process, the slurry passes through a rotating vacuum 
» phosphoric acid is separated from insoluble nip ities cin ing from the 
y the PPG. They P hosphoric acid may be refined into MGA or SPA or puri 
1 phosphoric acid, or it may be further processed by mixing with anhydrous ammonia to 
ice DAP MGA, SPA and DAP are sold by PCS as fertilizers 

‘esently conducts phosphate oper ations at facilities previously owned by Occiden 
‘al Corporation (“OxyChem”), having acquired the same on October 31,1995 At 
*s request, a binding ruling (HQ 225566, dated August 7. 1995) was ileal ad- 
the importation under TIB of sulphur. Customs held that: (1) the manufacture of 

1to phosphate products qualified as a process under subheading 9813.00.( 
sulphuric acid and PPG were by-products which must be exported or de- 
j oe at the FIFO method, as illustrated in Schedule X to the Appendix to Part 

stoms Regulations, could be used to cancel TIBs 
> requested a rec -onsideration of HQ 2 225566. You are seeking confirmation that 
the production of phosphoric acid is a process for TIB purposes and that TIBs may be can 
PIF ). You have also requested that we peta: en yur 
x from such processing is a by-product and, in the event \ 
waste, confirm that the applicable rate of duty of the I 


Whether the above-described operation qualifies as a process for purposes of tempo- 
ation under bond pursuant to 9813.00.05, HTSUS 
hether the phosphogypsum (PPG) is considered a by-product, requiring that it be 
exported or destroyed in accordance with Note 2(b) to Subchapter XIII 
}. Whether the TIBs may be canceled on a first-in first-out (FIFO) basis u pon exporta- 


tion of the finished products when a portion of the finished product is manufacture xd from 


fungible domestic merchandise commingled with fungible TIB merchandise 


Subheading 9813.00.05, HTSUS, provides for temporary duty-free entry, under bond, for 
merchandise imported into the United States for the purpose of repair, alteration, or proc- 
essing, including processes which result in articles manufactured or produced in the 
United States. This provision requires that the imported merchandise be exported or de- 
stroyed within one year of the date of importation. See Subchapter XIII, U.S. Note l(a 

Note 2(b) of Subche ipter XIII states that ifany processing of such merchandise r ee 
in article manufac aed or produced in the U nited States, such merchandise may be ad- 
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mitted into the United States under subheading 9813.00.05 only on the condition that (1)a 
complete accounting will be made to Customs for all articles, wastes and irrecoverable 
losses resulting from such processing; and (2) all articles and valuable wastes resulting 
from such processing will be exported or destroyed under Customs supervision within the 
bonded period; except that in lieu of the exportation or destruction of valuable wastes, du- 
ies may be tendered on such wastes at rates of duties in effect for such wastes at the time of 
rtation 

stated in HQ 225566, the processing of sulphur into phosphate products is an opera- 

tion that qualifies as a process for purposes of subheading 9813.00.05, HTSUS 


5566 held that the sulfuric acid and phosphogypsum which result from the 
nufacturing process are considered by- — which must be exported or destroyed 
rsuant to Note 2(b) of Subchapter XIII, Chapter 98, HTSUS. This conclusion was based 
a report by the Office of Laboratories and Scientific Services and an application of the 

elements set forth in C.S.D. 83-5. It is your position that HQ 225566 erroneously assumed 
that PPG is the same as natural gypsum. You state that PPG i is not intentionally produced 
but isan inevitable waste product resulting from the manufacture of phosphoricacid by the 
wet process. In support of your position you point out that because of radon emissions, 
PPG is closely regulated and may only be used as approved by the Environmental Protec- 
tion Agency (“EPA”); furthermore, the volume of production of PPG does not present com- 
mercial opportunities but, rather, creates problems of storage and disposition. Whether 
the PPG is left in stacks or is mixed with clay for use as landfill, dealing with the PPG gen- 
erated by the production process imposes substantial costs that cannot be recovered by the 
sale of PPG 

You also indicate that your client has developed a method of mixing PPG with clay for use 
as landfill in mined-out areas. PPG is currently being used as landfill at your client’s plant 
at Aurora, North Carolina. However, the PPG generated at the White Springs, Florida, 
plant is placed in stacks. Per your request for reconsideration, approximately 65,000 short 
tons of PPG generated at the two plants is sold to local farmers under the EPA agricultural 
rule. You also state that PCS generates approximately 12 million short tons of PPG per 
year. The sales of PPG represent approximately 0.5% of the PPG generated annually by 
your client 

In your request for reconsideration, you point out that Environmental Protection 
Agency (EPA) regulations provide three limited categories of use for PPG: (1) it may be 
used for agricultural ay re if the certified concentration of radium-—226 in the PPG is 
not more than 10 pCi/g (40 CFR 61.204); (2) PPG may be used for research and develop- 
ment, subject to various restrictions (40 C FR 61.205); and (3) PPG may be used for such 
other purposes as may be approved by the EPA after considering, inter alia, the quantity 
involved, the measures that will be taken to prevent the uncontrolled release of PPG into 
the environment, and the risk associated with the proposed use. 

At our request, the Office of Laboratories and Scientific Services (“the Lab”) reviewed 
the information you submitted regarding the EPA’s treatment of PPG. The EPA defines 
phosphogypsum as the solid waste byproduct which results from the process of wet acid 
phosphorous production. See 40 CFR 61.201(b). Furthermore, as discussed above, PPG 
may be distributed in commerce for use in agriculture and other limited applications pro- 
vided that the radon content requirements established by EPA are met. 40 CFR 61.200 et 
seq. The Lab determined that, based on this additional information, it had undervalued the 
fact that U.S. marketing of PPG was limited due to EPA regulations. Thus, the Lab agreed 
that PPG is a waste. 

After applying the criteria set forth in C.S.D. 83-5, including the additional information 
you have provided and the Lab’s opinion, we conclude that PPG is a waste. The question 
then becomes whether PPG is a valuable or valueless waste. In C.S.D. 80-80 Customs ad- 
dressed the issue of valuable vs. valueless waste. The decision addressed the question of 
whether scrap resulting from the processing of steel ingots was valuable waste. The deci- 
sion states that the test to be applied in regard to waste is commercial value. “As consistent- 
ly interpreted by the Customs Service, this [valuable vs. valueless waste] refers to any 
value as an article of commerce, not value relative to costs in a particular context.” Further, 
we held that “* * * the fact that the scrap does have commercial value under standards con- 
sistently applied by the Customs Service precludes a finding that the scrap does not have 
value * * *” for TIB purposes. Based on the foregoing established precedent, we conclude 
that the PPG is a valuable waste. While we agree that because of EPA regulations PPG has 
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limited marketability, the fact remains that PPG may be, and in fact is, distributed in com- 
merce for use in agriculture and other applications provided the radon content require- 
ments established by EPA are met. 

Accordingly, PCS Phosphate may tender duties on the PPG at the rate of duty in effect at 
the time of importation. You suggest that this merchandise is classifiable under subhead- 
ing 2520.10.00, HTSUS, which provides for Gypsum; anhydrite; plasters, etc.: Gypsum, 
anhydrite. This subheading has a Free duty rate. We disagree with your suggested classi- 
fication. The PPG is synthetic gypsum (calcium sulfate) containing high levels of impuri- 
ties, obtained by a synthetic or chemical process. It is classifiable under the provision for 
other sulfates, other, other, in subheading 2833.29.5000, HTSUS (see Note 1, Chapter 25, 
HTSUS, and Harmonized Commodity Description and Coding System Explanatory Note 
28.33). The 1998 general column one rate of duty for goods classifiable under this provision 
is 3.7% ad valorem. 

Issue #3: 


In HQ 225566 we held that the FIFO method, as illustrated in Schedule X to the Appen- 
dix to 19 CFR Part 181, may be used for canceling TIBs when the finished products are 
manufactured from fungible domestic merchandise commingled with fungible TIB mer- 
chandise, and sufficient merchandise is maintained in the commingled merchandise to 
cancel all outstanding TIBs. 
According to your request for reconsideration (and a subsequent submission dated De- 
cember 23, 1997), sulphur is entered into inventory based on date of receipt and unloading. 
During a meeting held on February 25, 1998, you indicated that the sulphur is in liquid 
form. You also indicated that your client can tell how much phosphate is foreign but cannot 
tell the order the cars were unloaded because the rail cars are emptied out simultaneously. 
Your client proposes to establish two accounting lots, i.e., TIB sulphur and non-TIB sul- 
phur, for the sulphur inventory at each plant. PCS inventory records would show entries 
into each lot on a daily basis, resulting in a daily layering of inventory in each lot for FIFO 
purposes. Export shipments of finished product would be charged first against TIB inven- 
tory,ona FIFO basis, to the extent TIB inventory existed, and then against non-TIB inven- 
tory. Domestic shipments would be charged against non-TIB inventory on a FIFO basis. 
As stated in your request for reconsideration, Customs has applied the accounting meth- 
ods acceptable for nonsubstitution drawback identification to TIBs. The Customs Service 
has recently published the Final Rule revising the Customs Regulations regarding draw- 
back. See 63 Fed. Reg. 10970 (1998) (to be codified at 19 CFR §191). The conditions and 
criteria for identification by an accounting method are set forth in §191.14(b). More specifi- 
cally, the regulation provides that: 
The person using the identification method must be able to establish that inventory 
records * * * prepared and used in the ordinary course of business, account for the lots 
of merchandise or articles to be identified as being received into and withdrawn from 
the same inventory. * * * If any such inventory records (that is, inventory records pre- 
pared and used in the ordinary course of business) treat receipts and withdrawals as 
being from different inventories, those inventory records must be used and receipts 
into or withdrawals from the different inventories may not be accounted for together. 
(emphasis added) 

19 CFR §191.14(b)(2). 


PCS proposes to maintain two separate accounting lots, that is TIB and non-TIB lots. 
Export shipments will always be charged first against the TIB inventory. Such an approach 
is clearly precluded by the above-referenced regulation. Under the FIFO inventory system 
both export and domestic shipments must be withdrawn from the same inventory. 

You cite C.S.D. 82-35 in support of your proposal. Said Customs Service Decision held 
that FIFO may be used as the basis for identification for drawback on fungible merchandise 
belonging to several persons and commingled in storage considering only his own inputs 
and withdrawals. This decision does not hold that one person can have several inventories 
of commingled fungible merchandise and decrement each inventory on a FIFO basis, as 
PCS proposes to do. You also cite Headquarters Ruling 215762, dated August 12, 1983 in 
support of your proposal. For clarification purposes it should be noted that HQ 215762 isan 
informational letter and not a binding ruling. Nonetheless, the letter includes an example 
of how the FIFO method actually operates. As the example shows, both drawback and non- 
drawback withdrawals are decremented from a single inventory. The example does not 
show that drawback withdrawals are made from a drawback eligible lot and nondrawback 
withdrawals are made from another lot. 
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